
APPENDIX E: FORM OF GUARANTY

GUARANTY (this “Guaranty”), dated as of ____________________, made by _________________ (the “Guarantor”), a corporation organized and existing under the laws of _________________ in favor of AES Ohio (the “Guaranteed Party” or “Beneficiary”), a corporation organized and existing under the laws of the State of Ohio.  Capitalized terms used herein but not defined herein shall have the meaning given such terms in the Agreement (defined below). 

(a) Guaranty.

(i) Guarantor enters into this Guaranty in consideration of, and as an inducement for, the Beneficiary having entered into or entering into that certain Master SSO Supply Agreement dated ______ (the “Agreement”) with _______________________[Name], a ___________________ [State] [corporation] (the “SSO Supplier”), which may involve the extension of credit by the Beneficiary.  Guarantor, subject to the terms and conditions hereof, hereby unconditionally and absolutely guarantees to Beneficiary the full and prompt payment when due, upon demand in writing from the Beneficiary to the Guarantor’s attention at the address for Guarantor set forth in section (g) hereof, of any and all amounts payable by the SSO Supplier to the Beneficiary arising out of the Agreement; the Guarantor irrevocably and unconditionally guarantees to the Beneficiary, its successors and permitted assigns, without deduction by reason of any setoff, defense (other than payment) or counterclaim, the prompt performance of all covenants, agreements, obligations and liabilities of Obligor under the Agreement, including without limitation the prompt payment on demand, of any principle, interest or other amount due and payable to the Beneficiary in connection with the Agreement (the “Obligations”).

(ii) The Guarantor hereby agrees that its obligations hereunder shall be absolute and unconditional irrespective of (i) any claim as to the Agreement’s validity, regularity or enforceability or the lack of authority of Obligor to execute or deliver the Agreement; (ii) any change in or amendment to or termination of the Agreement; (iii) any waiver or consent by the Beneficiary with respect to any provisions thereof; (iv) the absence of any action to enforce the Agreement or the recovery of any judgment against Obligor or of any action to enforce a judgment against Obligor under the Agreement; (v) any bankruptcy, arrangement, reorganization or similar proceeding for relief of Obligor under federal or state law hereinafter initiated by or against Obligor; (vi) any defense, set-off or counterclaim (other than a defense of payment) which may at any time be available to or be asserted by Obligor or any other person against the Beneficiary; or (vii) any circumstance which might otherwise constitute or be construed to constitute a legal or equitable discharge or defense of the Guarantor.  The Guarantor hereby waives acceptance of this Guaranty, diligence, promptness, presentment, demand on Obligor for payment, protest of nonpayment and all notices of any kind.  In addition, the Guarantor’s obligations hereunder shall not be affected by the existence, validity, enforceability, perfection or extent of any collateral therefor.  The Guarantor agrees that the Beneficiary may resort to the Guarantor for payment of any of the Obligations, whether or not the Beneficiary shall have resorted to any collateral security, or shall have proceeded against any other principally or secondarily obligated with respect to any of the Obligations.  The Beneficiary shall not be obligated to proceed against Obligor before claiming under the Guaranty nor to file any claim relating to the Obligations in the event that Obligor becomes subject to a bankruptcy, reorganization or similar proceeding, and the failure of the Beneficiary so to file shall not affect the Guarantor’s obligations hereunder.  The Guarantor agrees that its obligations under this Guaranty constitute a guaranty of payment and not of collection.

(b) Expenses.  The Guarantor agrees to pay on demand all out-of-pocket expenses (including without limitation the reasonable fees and disbursements of Beneficiary’s counsel) incurred in the enforcement or protection of the rights of the Beneficiary hereunder; provided that the Guarantor shall not be liable for any expenses of the Beneficiary if no payment under this Guaranty is due.

(c) Subrogation.  The Guarantor will not exercise any rights that it may acquire by way of subrogation until all Obligations to the Beneficiary shall have been paid in full.  If any amount shall be paid to the Guarantor in violation of the preceding sentence, such amount shall be held for the benefit of the Beneficiary and shall forthwith be paid to the Beneficiary to be credited and applied to the Obligations, whether matured or unmatured.  Subject to the foregoing, upon payment of all the Obligations, the Guarantor shall be subrogated to the rights of the Beneficiary against Obligor and the Beneficiary agrees to take at the Guarantor’s expense such steps as the Guarantor may reasonably request to implement such subrogation.

(d) Cumulative Rights.  No failure on the part of the Beneficiary to exercise, and no delay in exercising, any right, remedy or power hereunder shall operate as a waiver thereof, nor shall any single or partial exercise by the Beneficiary of any right, remedy or power hereunder preclude any other or future exercise of any right, remedy or power.  Each and every right, remedy and power hereby granted to the Beneficiary or allowed it by law or other agreement shall be cumulative and not exclusive of any other, and may be exercised by the Beneficiary from time to time.

(e) Representations and Warranties.

(i) The Guarantor is a corporation duly existing under the laws of the State of ______.

(ii) The execution, delivery and performance of this Guaranty have been duly authorized by all necessary corporate action and do not conflict with any provision of law, any regulation, or the Guarantor’s charter or by-laws, or any agreement binding upon it.

(iii) No consent, approval and authorization of, registration with, or declaration to any governmental authority are required in connection with the execution, delivery and performance of this Guaranty.

(iv) This Guaranty constitutes the legal, valid and binding obligation of the Guarantor, enforceable against the Guarantor in accordance with its terms, subject as to enforcement to bankruptcy, insolvency, reorganization and other laws of general applicability relating to or affecting creditors’ rights and to general equity principles.

(f) Continuing Guaranty.  The Guaranty shall remain in full force and effect and be binding upon the Guarantor and its successors and permitted assigns, and inure to the benefit of the Beneficiary and its successors and permitted assigns, until all of the Obligations have been satisfied in full.  In the event that any payment by Obligor in respect of any Obligations is rescinded or must otherwise be returned for any reason whatsoever, the Guarantor shall remain liable hereunder in respect of such Obligations as if such payment had not been made.

(g) Notices.  All notices in connection with this Guaranty shall be deemed effective, if in writing and delivered in person or by courier, on the date delivered to the following address (or such other address that the Guarantor shall notify the Beneficiary of in writing):

[Guarantor to provide notice information]


The Beneficiary’s address for notices is as follows:

AES Ohio

1 Monument Circle, Suite 629C
Indianapolis, IN 46204

Attention: Assistant Treasurer

(h) Governing Law.  The Guaranty shall be governed by, and construed in accordance with, the laws of the State of Ohio, without reference to choice of law doctrine.  The Guarantor and Beneficiary agree to the exclusive jurisdiction of State and federal courts located in the State of Ohio over any disputes arising from or relating to this Guaranty and waive any objections to venue or inconvenient forum.  The Guarantor and Beneficiary each hereby irrevocably waive any and all rights to trial by jury with respect to any legal proceeding arising out of or relating to this Guaranty. 
IN WITNESS WHEREOF, this Guaranty has been duly executed and delivered by the Guarantor to the Beneficiary as of the date first above written.

[                      Guarantor ______________________]
By:


Name:
Title:
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